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In law there is a general principle of absolute

obligation; this flows from the law that once

parties have voluntarily entered into a contract

they are bound by the terms of the said contract.

BAC KGROUND



The Law then evolved an exception to the

principle of absolute obligation to take into

consideration exceptional circumstances that:

“without the default of either party a contractual

obligation has become incapable of being

performed because of the circumstances in

which performance is called for would render it a

thing radically different from what was

undertaken by the contract”

BAC KGROUND

PER LORD RADCLIFFE IN DAVIS CONT V FAREHMAU. D. C ( 1 9 5 6 )  A. C. 6 9 6



W HAT IS

FORCE  

MAJEURE?

FORCE M AJEURE  

TRANSLATES

LITERALLY FROM

FRENCH AS SUPERIOR  

FORCE.



WHAT IS FORCE  

MAJEURE?

Force m a j e u r e is a c o m m o n

clause in contracts which

provides t h a t one or both

par t ies can cance l a cont rac t

or be excused from ei ther

p ar t or co mp l e t e

per fo rman ce of the cont rac t

on the occurrence of a

cer ta in SPECIFIED EVENT OR

EVENTS

beyond the part ies ' control .

•SEE GLOBE SPINNING MILLS NIGERIA PLC V. RELIANCE

TEXTILE INDUTRIES LIMITED (2017 ) LPELR- 41433

( C A )



WHAT IS FORCE  

MAJEURE?

Force m a j e u r e is s o m e th in g

t h a t is unexpected a n d

u n fore se e n h a p p e n in g ,

m a k i n g nonsense of the

rea l s i tua t ion env isag ed by

parties."

PER NDUKWE-ANYANWU, J. C. A. (P. 27 , PARA. E) IN

GLOBE SPINNING MILLS NIGERIA PLC V. RELIANCE

TEXTILE INDUSTRIES LIMITED (2017 ) LPELR-41433

( C A )



THE RADICAL CHANGE OF  

OBLIGATION THEORY

Force M a je u re , Frustrat ion

a n d d e st ru ct ion of t h e

fou n d a t ion of con t ra ct a l l  
fa l l w i th in the a m b i t of the   
ra d ica l ch a n g e of ob l ig a t ion  
t h e ory a s d e fin e d in Ch it t y  
on Cont ract



FRUSTRATION

Th e d oct r in e of fru st ra t ion

Is a p p l ica b le t o a l l  

contracts. It is d e fin e d

ca t e g orie s of

a s t h e

p r e m a t u r e d e t e r m i n a t i o n of a n

a g r e e m e n t b e tw een part ies, law fu l ly

entered into a n d w hich is in the

course of opera t ion a t the t i m e of its

p r e m a t u r e de te rm ina t ion , ow ing to

the occurrence of a n in terven ing

event or c h a n g e of c i rcumstances so

f u n d a m e n t a l as to be regarded by

law both as str ik ing a t the root of the

a g r e e m e n t a n d ent i re ly be yo nd w h a t

was c o n t e m p l a t e d by the part ies

w hen they entered into the

a g r e e m e n t .
AG CROSS RIVER V. AG FED. & ANOR. (2012 )   

LPELR-9335(SC)



FRUSTRATION

The Doctr ine of f rustrat ion has also

been codif ied in Sect ion 7 of the

Law Reform ( C o n t r a c t ) Law CAP L81,

Laws of Lagos State of N iger ia 2015

I t is notew orthy t h a t Sect ion7(2) of

the Law Reform ( C o n t r a c t ) Law has

m a d e provis ion to save a n y par t of

a cont ract t h a t is unaf fected by

the f rust ra t ing event .



APPLICATION OF THE

DOCTRINE OF FRUSTRATION

RHODES - VIVOUR JCA (AS HE THEN WAS) IN DIAMOND

BANK LTD V UGOCHUKWU ( 2 0 0 8 ) 1NMLR (PT 1067 )

Frustrat ion w ould occur w here it is

estab l ished to the sat is fact ion of the

Court t h a t due to a subsequent

c h a n g e in c i rcumstances w hich was

clear ly not in the c o n t e mpl a t i o n of

the part ies, the cont ract has b e c o m e

impossib le to perform.



APPLICATION OF THE

DOCTRINE OF FRUSTRATION

Th e d oct rin e of fru st ra t ion h a s b e e n re st r ict e d  

by the  Court to:

a .Si t u a t ion s w h e re t h e su p e rve n in g e ve n t  

destroys a  f u n d a m e n t a l  a s s u m p t i o n  a n d

b .  W h e re t h e force m a je u re cla u se a re d ra ft e d  

into the contract .

I t  m u s t  be  unjust  to expect the

par t ies  to per form those r ights.  Some examples   

a r e : -

1 .Where  the  subject  m a t t e r  of the  cont rac t  has  

been  dest royed or is no longer a va i l a b l e
2 . Dea th  or i n c a p a c i t y  of a  p a r t y  to a cont rac t

3. The cont rac t  has b e c o m e  i l l ega l  to per form as  

a  resul t  of a  new leg is la t ion

4. A cont rac t  can  be  f rust ra ted  on the  o u t b r e a k   

of w ar

5 . W h e re t h e com m e rcia l p u rp ose of t h e  

cont rac t  has fai led.

Con t 'd



CONTRACT OF  

EMPLOYMENT

This is an agreement
made by two parties for
the exchange of
various types of
services for payment of
wages.



CONTRACTS OF  

EMPLOYMENT

I ndeed one will f ind t h a t most

contracts of e m p l o y m e n t do not

conta in force m a j e u r e clauses

In those c ircumstances , the

doct r ine of f rustrat ion wil l be

i mp l i e d a n d invoked to def ine

w h a t the r ights a n d or ob l iga t ion

of the par t ies wil l be in the

c i rcumstance .



CONTRACTS OF  

EMPLOYMENT

In Daps Brown V Haco Ltd (1970) 2 All

NLR 47, the pla int i f f b rought a n

app l ica t io n a g a i n s t the Defendant

for arrears of sa lary a n d re p a t r ia t ion

expense from Lagos to Kano ow ing to

the act iv i t ies of the Biafra forces. The

Defendants contended t h a t since the

par t ies h a d lost touch comple te l y as

a result of the civi l war, the cont ract

b e tw een t h e m h a d been frustrated .

The Court C o r a m Dosunmu J held

t h a t there h a d occurred such a

c h a n g e of c i rcumstance , such as to

f rustrate the contract .



CONTRACTS OF  

EMPLOYMENT
In Aj un a Uche Johnson V UAC Nig er i a

( u n r e p o r t e d High Court of Lagos Suit No.

CO/1443/72 de l i ve red on M a y 23, 1975), th e

Plaint i f f b ro u g h t a n a p p l i c a t i o n a g a i n s t th e

D e f e n d a n t for ar rears of s a l a r y for the per iod

w h e n he h a d to re turn to the Eastern Region

of N ig er i a d u e to the Civi l w ar as w el l as th e

sa l a r y for the unexp i red t e r m of his co nt rac t

w i th the Defend ant . The Def endan t s

c o n t e n d e d t h a t the co n t rac t has b e c o m e

f rust ra ted by civi l w ar.

The Court C o r a m K a z e e m J, he ld t h a t th e

co n t rac t of e m p l o y m e n t h a d b ee n f rust ra ted

by the civi l w ar. How ever, he n o t ed t h a t

acc ru ed r ights u n d e r th e co n t rac t a re not

dest royed, t h o u g h the r ight to sue for t h e m

wil l be su sp ended for the d u r a t i o n of the

w ar.



CONTRACTS OF  

EMPLOYMENT

•In Hare V M u r p hy Brothers Limited

(1974) ICR 603, Lord Denn ing MR held

t h a t the sentence of 12 m o n th s

i m p r i s o n m e n t t e r m i n a t e d ( f r us t ra ted )

t h e a p p e l la n t s con t ra ct of

e m p l o ym e n t . Lord Denning w ent on to

sta te t h a t the sentence const i tu ted a

f rust ra t ing event .

INDEED, THE LIST OF EVENTS THAT CAN

QUALIFY AS FRUSTRATION IS ENDLESS



W HAT IS THE EFFECT OF FORCE  

MAJEURE/FRUSTRATION ON

CONTRACTS OF EMPLOYMENT

Suspension

Post p on e m e n t

Renegot ia t ion

Termina t ion



WHAT CAN AN

EM PLOYEE/ EM PLOYER DO?

From the ci ted cases, it is qu i te c lear
t h a t f rust ra t ion a n d force m a j e u r e

suspends, ( i f not t e r m i n a t e s ) the r ights

of par t ies to a n e m p l o y m e n t contract .
The imp l ic a t io n of this for par t ies who

i n tend to cont inue e m p l o y m e n t

re la t ions w ould be to a t t e m p t to
re n e g o t ia te the te rms of the cont rac t

otherw ise the cont rac t c a n be b rought

to a n end by e i ther par ty. In this case
the par t ies h a ve a n ob l iga t ion to ensure

t h a t t h a t th e y h a ve t a k e n re a sonab le

steps to m i n i m i s e the effect of the
f rustra t ion e ve n t on the contract .

Otherw ise a p a r t y m a y be l iab le for to

a n ac t ion for breach .



CONCLUSION

I a m of t h e con sid e re d

v ie w t h a t t h e “t w in

shocks” of the Covid 19 a n d

the Pres ident ia l Orders

d i rec t ing t h a t businesses

are closed a n d cit izen

stay a t h o m e wil l

def in i te ly i m p a c t on the

contracts of e m p l o y m e n t



THANK YOU!

ta- ng.com Tsedaqah Attorneys


